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The ''Statement of Facts" set ont in the brief of

Plaintiff in Error is not wholly correct. It has

omitted certain fiicts appeai-mg in the transcript show-
ing gross negligence and recklessness on the part of

the train dispatcher.



The dispatch sent by train dispatcher to the oper-

ator at Dillon is found on page 81 of transcript and

is as follows:

Union Pacific Railway.

Telegraph Train Order, No. 25.

Superintendent's Office, Poca., 2-1, 1891.

Form 31. Form 31.

For Dillon, to C. & E. of 5.

ISo. 5 will wait at Dillon until 2:45 P. M. for No. 32.

W. L. R.

Conductor and Engineer must each have a copy of

this order.

Time Received, M. O. K. given at 2:05 P. M.

Conductor. Train Made. at. Received by.

The dispatch shows that the O. K. was given at

2:05 P.M.

The record of this dispatch as found in the train

dispatcher's book is shown on page 79 of transcript

and is as follows:

February 1st, '91.

"5 :N. 5 Dn. O. K. Gr. 2:03 p.

N0.32G1.

1^0. 5 will wait at Dillon until 2:45 p. for No. 32.

SheperdNo. 32, 2:05 p. m.



The dispatch was sent from Pocatello at 2:03 p. m.

Rule 509, page 85, transcript, is as follows:

''When an order has been transmitted preceded by

''b}^ the signal '31' operators receiving it must (unless

"otherwise directed) repeat it back at once from the

"manifold copy, and in the succession in which their

"several offices have been addressed. Each operator

"repeating must observe whether the others repeat

"correctly. After the order has been repeated cor-

"rectly by the operator required at the time to repeat

"it, the response ''O. K" authorized by the train dis-

"patcher will be sent simultaneously to as many as

"practicable, naming each office. Each office must

"write this on the order with the time and then reply

" "i i O K" with his office signal.

Kule 524, page 74 transcript, is as follows:

"A fixed signal must be usf^d at each train order

"office, which shall display red, when trains are to be

"stopped for orders. When there are no orders, the

"signal must display white.

"When an operator receives the signal "^31" or "19"

"he must immediately display red, and then reply, "red

"displayed." The signal must not be changed to white

"until the object for which red is displayed isaccomp-

"lished. ********
The dispatcher seems to have sent his order at 2:03

p. m.; The operator received the signal "31", he re-

peated it back to the dispatcher at 2:05 showing that
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he had received it correctly but he did not send the

reply "red displayed". Under the rule the operator

was not to send the reply "red displayed" until he

had in fact displayed the red signal. If the rule

means anything at all the failure on the part of the

operator to send to the dispatcher the reply "red dis-

played" was iufoi-mation to the dispatcher that the

red signal had not been displayed. The message was

sent at 2:03, it was repeated back at 2:05. The ti'ain

No 32 started on its course from Glen at 2:08 (page

81 transcript). Train No. 5 arrived at Dillon on

schedule time at 2:37 p. m. and proceeded on its way;

no red signal was displayed; none had been displayed;

the train dispatcher for 32 minutes had known by the

failure on the part of the, operator to reply "red dis-

played" that the red signal had not been displayed,

and the record fails to show that he made any com-

plaint to the operator, or made inquiry as to the i-eason

why red was not displayed, but carelessly and negli-

gently and recklessly permitted train No. 32 to leave

Glen at 2:08 and train N^o. 5 to leave Dillon for Glen

at 2:40 and as a result of this gross neglect on the part

of the train dispatcher, at 2:43 the collision occurs

and Jas. W. Frost received injuries which on Febru-

ary 8th, 1891, resulted in his death.

Plaintiff in error concedes that the train dispatcher

stood for the Company; that his negligence was the

negligence of the Company; there is no evidence that



rules 509 and 52'J: had ever been changed, on the con-

trary they Avere put in evidence as the then (at the

time of the collision) existing rules of defendant

Company, here plaintiff in error

They were the rules upon which the employees of

defendant Company relied fcr the protection of their

lives in the operation of trains and yet the train

dispatcher neglected for 32 minutes to call upon the

operator at Dillon to explain wliy he had not replied

"red displayed".

Train ]^o. 5 was the train of superior right and

train No. 32 of inferior right.

Kule 510 prescribes that "whenever practicable the

"signature of the conducterof the train of superior

"right must be taken to the order and 'complete' given

"before the train of inferior right is allowed to act

"upon it."

The recoi'd fails to show wherein it was impracti-

cable for the train dispatcher to communicate with

train >>'o. 5 and get the signature of the conductor of

train IV o. 5 acknowledging the receipt of the train

order betore sending out train JVo. 32 to run on time

belonging to train No. 5, the train of superior right

and proceeding in an opposite direction. When

special orders were given to control the running of

trains upon the observance of which the lives of

persons depend, the jury, we think, had aright to de-

termine whether the company had discharged its whole
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duty by giving the order to the 0])erator without com-

municating it to the trainmen at some point before

the train had reached Petersburgh Junction which so

far as appears might have been done after tlie order to

hold the train had been made/'*'

SutherL-.nd vs. Ry. Co., ]25 :N\ Y. 737; S.

C. 26 N. E. Rep. 610.

The regular schedule time of train ]Sfo. 32 between

Glen, the station where it received the order '"to

proceed to Dillon and that train ]So. 5 would wait at

Dillon until 2:45" was one hour and twenty minutes

(pages 81 and 82, transcript). Yet on the day of

the collision the train dispatcher expected it to make

the run in 32 minutes. (Pages 81 and 82 transcript).

The record fails to show any emergency call-

ing for this unusual display of speed on the part

of train No. 32 at the expense of time belong-

ing to ti*ain No. 5, a train proceeding in an

opposite direction and to which the ordei- had not

been communicated.

Counsel for plaintiff in error is thei'efore wrong in

his statement of the causes and combination of causes

responsible for the death of Frost and the Court was

justified in refusing to direct a verdict in favor of

plaintiff in error.

N. P. Ry. Co. vs. Poirier, 67 Fed. 884-885.

On page 17 of brief of plaintiff in error statement '^
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with reference to Jones, the engineer of train ^o. 32.

"Why did Jones permit the collision? Did he at any

"time after leaving- the point 'B' see train No. 5 ap-

"proaching? If he did, why did he not make some

"effort to stop his traib^? Why permit his engine to

"be working steam at the very moment ofthe collision?

"These are questions the record does not answer, but

"we may assume that he did not see train No. 5 in

"time to prevent the collision or he certainly would

"have made someeifort to prevent it. A sense of his

"own personal danger most naturally would have

"impelled him to this coarse."

The attorney for plaintilf in error is right in assum-

ing that Jones did not see train No. 5 approaching.

It is the common experience of mankind that an

engineer of a raih'oad train would not knowingly

expose himself, his fellow workers, his train or the

lives of passengers on his or an approaching train to

the dangers of a collision Mr. Jones was not present

at the trial. Although more than two years had

elapsed since the filing of the answer of plaintiff in

error (pages 32 to 39, inclusive, transcript) no intima-

tion was given by plaintiff in error or its attorney of

any claim of negligence on the pai't of Engineer

Jones until the morning of March I9th, 1895, the

very day upon which the said cause was set for trial

and the day upon which said cause was tried. At

that late date the plaintiff in error asks and gets per-
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mission of the Court to file an amended answer setting

up neg-ligence on the part of Engineer Jones.

The defendant in error did not ask for a continu-

ance, believing that if the liailway Compan}^ Avas

guilty of neglect of a positive duty which was due

from it to deceased that the cone Hiring negligence of

the engineer of train No. 32 could not release the

Railway Company from liability. .

Bailey on Masters Liability for injuries to

Servants, pages 433-436.

Defendant annulled its time table, made it imperat-

ive for train No. 32 to move in spite of the pre-ar-

ranged right of ti-ain No. 5, and wholl}^ omitted to

give No. 5 any notice of the change.

The natural and probable result of such a condition

of affairs was and would be a collision between train

No. 32 and No. 5 and the Railway Company cannot

relieve itself from liability by pleading that if Jones

had been diligent he could have avoided the catas-

trophy which was about to happen from the negli-

gence of the Railway Company.

Baile}^, Masters Liability, page 436.

Eaton vs. Railway, 11 Allen, 505

Austin vs. N. J. Steamboat Co, 43 N. Y.

75

Terre Haute & I. Ry. Co. vs. Mansberger,

65 Fed. 198.
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Farmer's Loan and Trust Co. vs. Toledo

etc. Ey. Co. 67 Fed. 73-76

N. P. Ey. Co. vs. Poirier, 67 Fed. 885

Had Jones been present at the trial or if the de-

fendant in error had had time to prepare for the new

issue raised by the amended answer of plaintiff in

error, it might have appeared that something inter-

vened which prevented Jones from seeing the ap-

proach of ]^o. 5, and it might have been shown that

he was without fault. It is not difficult to conceive

of a condition of the elements existing in the month

of February on the line of plaintiff in error's railway

where the collision occurred which would render l^o.

5 invisible to the engineer on No. 32, at a distance of

less than one hundred feet. We assume that the

Court will take judicial knowledge that the I'oute of

trains No. 5 and 32 on the day of the collision was in

the highest section of the Eocky Mountain regions

and that the date of the collision, Februaiy 2d, w^^s

the de[)th of winter when snow storms were not un-

usual of such severity to completely hide the ap-

proaching trains. The plaintiff in error offered no

testimony as to the condition of the elements on the

day of the collision which resulted in the death of

Frost.

The plaintiff in error cites with approval the East

Tenn. Ey. Co. vs. DeArmand, 86 Tenn. 73, to the

effect that an operator was not a fellow servant with
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the conductor. The decision is based upon the prin-

ciple that 'An operator is not in the same department

with the ti'ain men nor engaged in the same branch

of the common employer's service, and while he may

not be said to be in person the superior of the train

men to whom he delivers orders, as he, of his own

motion, has no right or povvei* to issue orders, he is in

a sense superior for he is the ai'm or mouthpiece of

the train dispatcher or superintendent—in a qualified

degree, a vice principal.

It is immaterial that these men are hired and paid

by a common employer and that they were engaged

in the ^effort to accomplish a common result, to-wit,

the movement of trains. That argument if pressed

to its logical conclusion would obliterate all distinc-

tions among those engaged in railroad business from

the business of President down to the humblest

servant, and would practically exempt the company

from liability to those in its service."

1 he record shows that the operator in the case at

bar was employed in a department different from that

in which the deceased was employed. "Ihe operator

"was under the control of the despatcher, and the

"engineer under the control of the Master Mechanic in

'so far as their employment and discharge is con-

"cerned." (Page 90 transc.)

Stuerer then, as an operator acting in the capacity

of an operator was not a fellow servant of deceased
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but belonged to a different department of the service.

The decision in the case of East Tenn. Ey. Co. vs.

DeArmand, does more than simply decide that an

operator acting as operator is not a fellow servant

Avith a conductor. It decides thiit when engaged in

communicating the orders of the train dispatchei- the

operator is in a sense the superior of such conductor,

for he is ''the arm or mouthpiece of the train di-

patcher,— in a qualified degree a vice principal."

East Tenn, Ry. Co. vs. DeArmand, 8G

Tenn. 78.

This principle is peculiarly applicable to the case at

bar, inasmuch as the statute of Montana in force at

the time deceased sustained the injuries which caused

his death provided that: "In every case the liability

" of the corporation to a servant or employe acting

" under the orders of his superior shall be the same in

" case of injury sustained by default or wrongful act of

" his superior, or to an employe not appointed or con-

" trolled by him as if such servant oremplo3'e were a

" passenger."

Comp. Stats. Mont. '87, C. 25, Sec. 697.

This statute is construed in the case of the Noith-

ern Pacific Railway Company vs. Mase, where it is

held that a railway company was liable for injury

inflicted upon a fireman in its employment on one

train caused by the negligence of the conductor in its

employment on another train.
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Nor. Pac. Ey. Co. vs. Mase, 63 Fed. Rep.

114

See also Crisswell vs. Montana Central Ky.

^^ tkr. Pac. Kep. 7 ^ /-

Ragsdale vs. Kailway Co., 42 Fed. Rep.

383.

It follows then from the authority cited by the

attorney for the plaintiff in error that his application

to the Court to direct a verdict for his client was

properly refused.

Plaintiff in error further complains that the Court

erred in giving the following instruction:

"As you have heard me state in deciding the

" motion in this case, the railroad in changing the time

" of the running of trains was i-equired to notify the

" engineer and conductor of the railroad train that, the

" time had been changed, and if they failed to do so,

" that it was negligence upon their part. If they en-

" trusted,-the railroad company entrusted—to any one

" else to give that notice, why then the company was

" liable for that negligence. It was the duty of the

" company to give that notice, and if defendant en-

" trusted that duty to the t&legraph operator, the acts

" of that telegraph operator was the acts of the com-

" pany ; if he was negligent in this matter that was the

" negligence of the company."

The gist of this instruction is that under the cir-

cumstances of this case, the negligence of Stuerei-
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was the negligence of the company. Under this

instruction it become immaterial to determine what

were his ordinai'y duties in the course of his employ-

ment. Whether he was operator, or signal man, or

errand boy, or an assistant in the unloading of express

matter from the trains was unimportant.

Tiie instruction was to the effect that the raih'oad

company owed a positive duty to Frost to furnish a

safe place for him in which to work, and provide

proper means and facilities to carry on the work in

reasonable safety, and if the railroad company saw fit

to delegate any portion of this work to Stuerer then

in such work and to the extent of the i)ositive duty

owed to deceased by the company, Stuerer was the

Company.

The point is "That the duty of keeping the em-

" ployees of a section informed as to the movement of

" trains over that section was a positive duty devolv-

" ing upon the company, and where injuries aie

" sustained by reason ofnegligence in the pertormance

" of that duty the company is liable."

I^or. Pac. Railroad Company vs. Charless,

51 Fed. 570.

The princi[)le thus announced in the case of Nor.

Pac. R. Co. vs. Charless, is the same identical prin-

ciple set forth in more general terms in the later ca^^e

of Baltimore & Ohio Railroad Company vs. Baugh,

149 U. S. 386.
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The attorney foi' the plaintiff in error seems to have

])ut Taint conception of this principle, for we find him

on page 19 of his brief presenting the following

argument: "It will be seen that the court below held

"that a railway company, however, does not perform

" its whole duty to its employes when ir ^Tilvi^g^a ^

" time table, either general §^ oi- tempoi'ar§y It should

" exercise reasonable care under all the circumstances

"to bring this time table to all persons who are

" charged by it with the operation of trains on its

" railway track. We may grant that this is true,

" but the question arises, what is 'reasonable care

" under all the circumstances'? Right here, we

" maintain, is the essential error in the holding of the

" court.

"Does not this record show that not only reasonable

" care Avas exercised, but all possible care under the

'* circumstances? A correct order was given; a skill-

" ful operator was employed; the proper signal was at

"hand; rules carefully and specifically pointing out

" the duties of these men had been provided and

" bi-ought to their notice." AYe deny the conclusions

here announced by the attorney for the plaintiff in

error, and deny that the order given was a correct

order under the rules, because the I'ules declare that,

"Whenever practicable the signature of the Con-

" ductor of the train of superior right must be taken to

" the ordei-, and 'Complete' given before the train of
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'^ inferior right is alloAvecl to act upon it."

And, because the rules declare that "when an

" operator receives the signal '31' or 'li),' he must

•' immediately display red, and then reply 'red dis-

" played,' " and it was not a proper order to start out

train ]S'o. 32, to run on time belonging to train ^ o. 5

when red had not been displayed, and the operator

had not replied "red displayed" and while Mr. iStuerer

may have been a skillful operator, upon the da}^ in

question he was guilty of gross neglect. The plain-

tiff in error admits this negligence.

The principle is that the ap£E^eBLA)wed a positive

duty to Frost to notify him of the change it had made

in its time table; that it had entrusted this act to

Stuerer; that his act was the act of the company, and

his negligence the negligence of the company.

The general principle announced in the case of

I\ailway Company vs. Baugh, is illustrated in numer-

ous cases in which that case is cited as an authority.

In the case of Atchison T. & S. F. Ry. Co. vs. Mull-

igan, decided by the Circuit Court of Appeals May

8th, 1895, it is said:

"A locomotive eno^ineer charged with the dutv of

" inspecting his engine is not in respect of such

"inspection a fellow servant of the hostler's helper

" engaged in switching engines in the railroad yard.

" The dut}^ of inspection it is conceded was entrusted

" to the engineer ******
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" In respect to the duty of inspection the engineer

" represented the company and was not a fellow ser-

" vantof the appellee."

Citing Railroad Company vs. Bangh, 149 U. S.

368, and Railroad Company vs. Ward, 10 C. C. A.

166 (61 Fed. R.^27),

"While the appellee should he regarded as having

" assumed the ordinal*}" hazards incident to his em-

" ployment, and in emergencies was bound, perhaps,

"to protect himself against obvious dangers of differ-

" ent character, neither to himself nor to the company

" was he under a dut}" to inspect the engines about

"which he worked in search of hidden and unappre-

" hended sources of danger. That was the duty of

" the Company. Railroad Co. vs. Kelly, 11 C. C. A.

"260. (63 Fed. Rep. 407)."

Atchison T. & S. F. Ry. Co. vs. Mnlligan,

67 Fed. Rep. 569-573-577.

The same principle is announced and illustrated in

the case of x^. P. R. R. Co. vs. Porrier, heretofore

cited in this brief and decided by the Coui't March 6,

1895, where it was held that if the i-ailroad company

failed to notify a wild train running on telegraphic

orders at what point the i-cgular train Avould stop,

and through such failure a brakeman on the regular

train was injured, that the company would be liable

for such injur}'. Citing as aiithority Railway Co. vs.
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Baiigh, supra, and with approval the case of Shee-

haii vs. Eailway Co., 91 N. Y. ^§§.-3-3^

By way of parenthesis it may be remarked that the

latter case substantially over-rules the earlier case of

Slater vs. Jewett, 85 N. Y. 61, relied upon by the

plaintiff in error.

In the case of Alaska Treadwell Gold Mining: Co

vs. Whelan, where ore was withdrawn from a chute

without notice to the defendant, and at the top of

which defendant was engaged in breaking rock, and

thereby defendant was injured, the court applied the

principle announced in the Baugh case and held

further: "It is true that Finley and the plaintiff

''' (defendant in error) were employed by the same

" master, and were occasionally brought together in

'•' the same common employment, 'But, it is by no

" means true that all persons who are in the employ

" of a common master are fellow servants of each

" other, in the sense that one of them is not entitled

"to recover from the common master for injuries

" caused by the negligence of another employe. Ever

" since the rule first enunciated in Priestly vs. Fowler

" was sent upon its devious way, there has not been

" a court in England or this country that has main-

'* tained the contrary. All the labor of the courts

" since the rule w\ns established at the outset has been

" in determining its principal limitations. * * *

" the true test, it is believed, whether an employe
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occupies the position of a fellow servant to another

employe or is the representative of the master, is to

be found, not from the grade or rank of the offend-

ing- or injured servant, but it is to be determined by

the character of the act being performed by the

offending servant by Avhich another employe is

injured; or, in other words, whether the person

whose status is in question is charged with the

performance of a duty which properly belongs to

the master. The master, as such, is required to

perform certain duties, and the person who dis-

charges any of these duties, no matter what his rank

or grade, no matter by what name he may be

designated, cannot be a servant within the meaning

of the rule under consideration. Mckin Fel. Serv.

Sec. 23.'

"The defendant is not released from liability by the

fact that there were superior agents standing be-

tween Finley and the corporation, who had control

and supervision over his acts. The Supreme Court

of the United States has repeatedly declared that a

master in employing a servant, impliedly engages

with him that the place in which he is to work, and

tools and machinery which are furnished him, or the

instrumentalities by which he is surrounded shall

be reasonably safe, and that a failure to discharge

this duty exposes the mastei' to liability for injury

caused thereby to the servant; that it is wholly
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" immaterial how, or by Avhom, the master discharged

" that duty, and that the master's liability is not made

" to depend in any manner upon the grade of service

" of a co-employe, but upon the character of the f ct

"itself and a breach of the positive obligation of the

"master. Hough vs. Kailway Co., 100 U.S. 213;

"Railroad Co. vs. Herbert, 116 U. S. 648; Railway

" Co. vs. Baugh, 149 IT. S. 368; Railway Co. vs.

" Daniels, 152 U. S. 684.

"These principles have been universally followed

" by this court. Railroad Co. vs. Charless, 2 C. C.

" A. 389 (51 Fed. 562) : Pacific Co. vs. Lafterty, 6 C.

" C. A. 474 (57 Fed. 536); Railway Co. vs. Novak, 9

"C. C. A. 629(61 Fed. 582).

"It was the master's duty in the present case, to

" provide a reasonably safe place for its employes to

" work, to keep the chutes through which the quartz

" rock was drawn in reasonably good condition and

'* repair, to employ competent persons in themanage-

" ment thereof, and to notify the workmen engaged

"in breaking rock in the pit when the rock in the

"chute would be drawn. This latter duty it delegated

" to the night boss, Finley. Plaintiff by his contract

" of service did not assume the I'isk that this duty

" would not be performed."

Alaska Treadwell Gold Min. Co. vs. Whe-

lan, 64 Fed. 464-465.

Counsel for the plaintiff in error wholly ignores the
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principle announced in the case of Railroad Company

vs. Charless which the Conrt refers to and affirms in

the Treadwell case, and insists, "Since the decision

" of this court in the Charless case, the question

" (which he claims is controlling in the case at bar)

" has been squarely met and decided by the Circuit

" Court of Appeals for the Sixth Circuit, etc." * *

* * (Referring to the case of B. & O. R. Co. vs.

Camp, 65 Fed. 952): "In this case the rule in the

'* earlier case of Slater vs. Jewett, 85 N, Y. 61, is

" followed and especially referred to and approved".

P. 23 Brief of Plaintiff in Error.

The rules set out in the earlier case of Slater vs.

Jewett have been practically abandoned by the courts

of that State and a different rule established in the

Sheehan case reported in 91 N. Y.^3^, which fact

we submit materially weakens the force of the Camp

case as an authority. The reasoning in the case of

Slater vs. Jewett is incorrect and illogical. The same

character of reasoning applied to other duties of the

company would practically exempt the company from

liability to those in its service. The Camp case does

not go to the extent of sustaining the position of the

plaintiff in error in this case. The court in deciding

the Camp case uses the following language: "The

" link in this chain of argument, which will not bear

" the strain of examination is the assumption that

" because it is the absolute duty of the Company to



21

'' communicate to its employes its general time table,

" it must have bneu the same duty with respect to a

'' change of time table in an emergency. The duty

" of the company is to provide a general time table

" and general rules, and rules for all possible emer-

'' gencies, and communicate them to its employes

" afiected by them, because this is reasonable and

" possible."

B. & O. E. Co. vs Camp, 65 Fed. 967.

The record fails to show an}^ emergency for send-

ing out train iS^o. 32 to run on the time of train No.

5, before communicating such order to train No. 5,

and getting the receipt of its conductor therefor.

With reference to the amount of plaintiff's judg-

ment we deny that the brief of plaintiff in error

correctly states the facts upon which the judgment

was based, but we say that on the contrary the I'ecord

shows that deceased was a healthy man thirty years

of p.ge; was earning from $150 to $160 per month;

was of a saving disposition, and had accumulated

two dwelling and two business houses in South

Butte; that he was the husband of defendant in error.

The law makes it the duty of the husband to support

his wife, and the presumption of law is that the

deceased did support his wife during his lifetime, and

plaintiff in error offered no evidence to the contrar}^

The authorities cited by the plaintiff in error in

reference to the amount of the judgment do not
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support his contention. In the case of ISTickerson vs.

Bigelow, the coiii't held that a judgment of four

thousand dollars recovered by a widow for the death

of her husband was not excessive. In that case the

earning capacity of the husband was $300 per year;

he was 26 years of age; was sober, industrious, and

of good physique; the injuries causing his death were

received in Wisconsin, the statute of that State

limiting the amount of judgment for wrongful death

to the sum of |5,000.

Nickerson vs. Bigelow, 62 Fed. 900.

The statute of Montana limits the amount of the

recovery in such cases to |20,000, and the earning

capacity of the deceased in the case at bar was six

times as great as that of deceased in the Nickerson

case.

RoBiNSON^ & Stapleton

AND F. T. McBride,

Atty's for Defendant in Error.


